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Introduction

Condominium developers and builders face unigue issues re-
garding when they will be protected from a lawsuit following

a lengthy passage of time. Latent construction defects may

not be discovered until 20 or more years have passed. Is the
developer or builder potentially liable for an indefinite
period? )
The 2004 amendments to the Ontario Limitations Act, 2002,
8.0. 2002, ¢. 24 Sched. B, seek to place some limits on the
period of time a developer or builder can be liable for con-
struction defects. Section 15 of the new Limitations Act,
2002 places an “ultimate” 15-year limitation period on all
claims. There is uncertainty, however, regarding the ultimate
limitation period. Does the ultimate limitation period have a
retrospective effect or will it only “kick in” 15 years from the
2004 amendments? '

Analysis

Recently, the 15-year limitation period and the issue of "j’hff“
it “kicks in” were before the Court of Appeal for Ontarlo in
the case of York Condominium Corporation No. 382 v. Jay-
M Holdings Limited (2007), 30 M.P.L.R. (4th) 161 {Ont.
C.A)

In this case, the construction had occurred in 1978. In May
2004 it was discovered that the building’s demising walls
were pot fire-rated in accordance with the Building Code.

Fhe condominium corporation sued the developer and the
City of Toronto in June 2005. The City brought a motion to
strike the claim for its being out-of-time in respect of the “ul-
fimate” 15-year limitation period.
The motions judge allowed the motion and dismissed the
claim against the City. The Ontario Court of Appeal reversed
that finding and re-instituted the claim against the City. The
Court of Appeal’s ruling appears to stand for the following
propositions:
(i) if the “negligent” acts that form the basis of the law-
suit occurred and were discovered before the new limi-
tations act came info being (January 2004), the former
limitation rules {generally six years to sue from date of
discovery of negligence) apply. There is no “ultimate”
limitation period;
(i) if the “negligent” acts occurred before the rew limi-
tations act came into being but were discovered after
January 2004, the new limitation period applies (gener-
ally two years to sue from the date of discovery of neg-
ligence). There is a 153-year ultimale limitation period
but the counting of the 15 years starts on Januvary 1,
2004,
(iii) If the “negligent” acts occurred and were discov-
ered after January 1, 2004, the new limitation act ap-
plies (two years to sue from date of discovery of negli-
gence). No matter when after Januvary 1, 2004 the
“negligence” was discovered, no lawsuit can be brought
15 years after the “negligent” acts occurred.
Applying these principles to the City’s motion, the Court of
Appeal affirmed that the negligent acts occurred in 1978 and
were discovered in May 2004. The lawsuit was commenced
in June 2005, Based on principle (i} above, the Court of Ap-
peal held that the lawsuit was instituted within two years of
discovery and the ultimate limitation period would not toll
until 2019, Accordingly, the action against the City was re-
instated.
Of the three principles set out above, only principal (i) ap-

. pears controversial and, indeed, was the only point of con-
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tention on the appeal. Specifically, the City sought to iter-
pret s. 15 as having retrospective effect. That is, upon the
passing of the new Limitations Act, 2002, no claim could be
cornmenced 15 years after the acts that form the basis of the
lawsuit occurred — irrespective of which Limirations Act
was in force at the time of the occurrence. The plaintiff,
York Condominium Corporation No. 382, asserted that the
plain and ordinary meaning of the transition provisions in the
new Limitations Act, 2002 was such that a retrospective ef-
fect could not be applied. According to the plaintiff, the 15-
year ultimate limitation period only began to toll on January
1, 2004 and, thus, would not “kick in” until 2019. The rele-
vant sections of the Limitations Act, 2002 that were before
the Court of Appeal were subsections 15(1) and (2) and sub-
section 24(5) which provide as follows:
15. (1) Even if the limitation period established by any other section
of this Act in respect of 2 claim has not expired, no proceeding shall
be commenced in respect of the claim after the expiry of a limitation
pesiod established by this section,

(2) No proceeding shall be commenced in respect of any claim after
the 15th anniversary of the day on which the act or oméssion on which
the claim is based took piace.

24, (S) I the former limitation period did not expire before the effec-
tive date [January 1, 2004] and if a limitation period under this Act
would apply where the claim based on an act or omission that teok
place on or after the effective date, the following rules apply:

1. If the claim was not discovered before the effective date [Jan-
vary 1, 2004], this Act applies as if the act or omission had
taken place on the effective date. [emphasis added}
The Court of Appeal, per Weiler, J.A., held that based on a
reading of subsections 15(1)-(2) and 24(5), that occurrences
prior to January 1, 2004 that were discovered after Japuvary 1,
2004 were subject to a 15-year ultimate limitation period,
which calculation commences from January 1, 2004. Specifi-
cally, as noted by Weiler, J.A. at paragraph 20:
The ordinary grammatical meaning of s. 24 (5) Rale 1, is that where
an act or omnission occurred prior to the current Act coming into force,
if the limitation period under the former Act had not expired and the
clagm was discovered after the current Act came into force, the caleu-
lation of the 15-year uitimate limitation period will commence from
January 1, 2004. : : )
The Court of Appeat in York Condominium Corporation No.
382 v, Jay-M Holdings Limited was faced with a question of
statutory interpretation. Could subsections 15(1) and (2) be
interpreted as stand alone rules or did they have to be read in
conjunction with the transition rules in subsection 24(5)? In
the former case, the ultimate limitation period would have
retrospective effect and bar the plaintiff’s claim. In the latter
case, the limitation period would not toll until 2019 and the
plaintiff's case would be reinstated. Ultimately, the resolu-
tion of these issues of statutory interpretation came down 1o
policy considerations. The underlying policy informing the
Court of Appeal’s decision in the York Condominium Corpo-
ration No. 382 v. Jay-M Holdings Limited was access o jus-
tice. Limitation periods are to be strictly construed against

the party seeking to curtail the right to sue. Weiler, J.A. held
as follows at paragraph 26: :
Driedger articulates the common-sense proposition that effect shouid
be given to the ordinary meaning of a legislative provision unless
there is a good reason not to do so. The court is therefore required to
consider the purpose and scherme of the legislation, the consequences
of adopting the ordinary meaning and all other relevant indicators of
legislative meaning. In light of these additional considerations, the
court may adopt an interpretation that modifies or rejects the ordinary
meaning provided that the words can bear the proposed alternative
meaning. The interpretation of the motions jedge can be viewed as a
marked deparfure from previous limitations act jurisprudence that
when the provisions of a statute of limitations are in issue, “[they}
should be liberally construed in favour of the individual whose right
to sue for compensation is in question.”
Papamonclopoulos v. Toronto (Board of Education) (1986}, 56 O.R.
(2d) 1 at 7 (C.A.), aff'd, [1987] 1 S.C.R. v, 58 O.R. (2d) 528n. While
an evolution respecting statutory construction has cccugred in the past
two decades, the broader principle, that access to justice should not be
frustrated except in clear cases, has not changed and informs the legis-
fative and broader context discussed below.
Access to justice, however, was not the only policy consider-
ation. Indeed, the new Limirations Act, 2002, was seen by the
Court of Appeal as legislation that strikes a compromise be-
tween the right of access to justice and the right to certainty
and finality in the organizing of one’s affairs. A review of
the legislative history of the new Limitations Act, 2002 indi-
cated that ultimate limitation periods of as long as 30 years
and as short as 10 years were considered. The ultimate limi-
tation period of 15 years represented a compromise between
10 and 20-year ultimate limitation periods that exist in other
jurisdictions (see paragraphs 27 to 33 of the Court of Ap-
peal’s judgment). This balancing of interests is reflected in
paragraph 32 of the judgment:
The purpose of the Act as a whole is to balance the right to access to
justice by bringing a lawsuit with the right to certainty and finality in
the organization of one’s affairs. The purpose of the ultimate limita-
tion period is to balance the concem for plaintiffs with undiscovered
caunses of action with the need to prevent the indefinite postponement
of a limitation period and the associated costs relating to record-keep-
ing and insurance resulting from continuous exposure to Hability.
While the motions judge considered the puspose of the Act and of the
ultimate limitation period, he did not consider the purpose of the tran-
sitions provisions, The purpose of transitional provisions in general is
to provide when a new Act applies and when it does not apply, or to
provide for how it applies to situations that arose before the coming
into force of the Act that are affected by is passage.
The Court of Appeal also considered whether it was reasona-
ble that an ultimate limitation period, passed in 2004, would
have no practical benefit to potential defendants until 2019.
The City argued that such an interpretation was unreasonable
given that the legislature had instituted an ultimate limitation
period where none existed before and, accordingly, it had
signalled an intention to favour finality of claims. However,
the Court noted that ultimate limitation pertods of as long as
30 vears were considered in Ontario and exist in British Co-
lembia. Thus, the Court was not concerned with an interpre-
tation of 5. 15 and subs. 24(5) that delayed the impact of the
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ultimate 15-year limitation period to 2019. Specifically, as
noted by Weiler, I.A. at paragraph 39 of the judgment:

In this case, the effect of my proposed interpretation is to alow a
twenty-seven-year-old claim that was not discovered until shortly af-
ter the new Act had come into force to go forward. This time frame is
within thirty years from the date of the act or omission, the ultimate
time recommended in the Ontatio consultation paper for most claims,
as well as that contained in the earlier Bili, and the same time as pro-
vided in the B.C. legislation for alf ¢laims. It cannot be said to be an
absurd result particalarly when one recalls that, prior 1o the passage of
the new Act, there was uplimited Hability for as-yet-undiscovered
claims {(i.e., there was no ultimate limitation period). In moving to a
rew reghme with an ultimate limitation period, s. 24 (5) Rule 1 effec-
tively creates a 15-year transition period for undiscovered claims. Al-
though such a transition provision may be regarded as generous, it is
part of the Act’s attempt to ensure that, with respect to pre-existing
situations, access to justice be preserved while limiting Hability on a
go-forward basis

Conclasion

In conclusion, the Court of Appeal’s judgment in York Con-
dominium Corporation No. 382 v. Jay-M Holdings Limited
pitted access to justice arguments against finality. Access o
justice won out. The long-standing rule that limitation provi-
sions are to be read strictly against the parties seeking their
benefit remains the defining rule for interpretation of limita-
tion period provisions. In that sense, in a Province where we
have existed without an ultimate limitation period for hun-
dreds of years, waiting until 2019 does not appear too
unreasonable.
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