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Small employers,
big duties

Case involving pregnant olice officer shows smaller
firms have the same obligations fo accommodate
emp[oyees as larger ones

By Lauren Sukerman

en an emploves bas a legiti-
mate special need, such as a
disabilizy or something pro-

tected under human rights legislation,
the employer has a duty to accomme-
date thatemplovee within its workplace.
That fact is well settled

and inconvenient” as well as potentially
dangerous to the public, did not suffi-
clendy demaonstrate that the accommo-
dation would result in undue hardship.
As a result, the board made a finding of
discrimination and awarded compensa-
tion for lost wages. [n addition, the
board ordered the complainant be con-

sidered for the next

inlaw.
The employer's dury

ACCOMMOBATION

available position of
emplovient and that

to accommodate con-

tinues to the point of undue hardship.
Howeves, what is not so well settled in
law is the meaning of undue hardship. In
practice the concept is determined ona
case-by-case basis with reference to the
naturg, capacity and financial means of
the emplover.

Butwhat is clear, as demonstrated by
a recent decision out of Nova Scotia, is
that smail employers have the same
duty as large firms when it comes to
accommodating  staff.  That case
involved a small town police service that
refused to accommodate a pregnant
officer.

Pregnancy falls under human rights
legistation when a woman faces adverse
treatment in her employment as a result
of her pregnancy, The law clearly states
that no person shall, in respect of
employment, discriminate on the basis
of sex. Pregnancy and the possibility of
preghancy are included in the meaning
of sex, in the context of discrimination.

. !n. the 2004 decision by the board of
nguiry it was held that accommuodating
a preguant employee in a manner that
would be “out of the ordinary, awkward

the employer develop a
workplace policy w deal with pregnant
employees.

The complaint concerned a pofice
officer named Patricia Saunders. Saun-
ders had originally received her training
as an RCMP officer and was employed
by the RCMP detachment in Burnaby,
B.C. Following a year of service with the
Burnaby force, Saunders moved to Nova
Scotia and secured a position with the
Town of Kentville Police Services in July
1999.

‘fwo months after commencing her
employment in Kentville, Saunders
becarne pregnant. She notified the chief
of police and requested (o be put on
light duties. Her request was in accor-
dance with her experience at the RCMP
where pregnani officers regularly
received light duties duripg their preg-
nancy. Iflight duties were unavailable in
that officer’s patticular detachment, she
would be temporarily relocated to a
larger centre,

Although the small-town force had
never dealt with pregnant police officers
in the past, it, and specifically the police
chief, agreed Saunders should not con-

tinue with her regular duties while preg.
pant. Accordingly, the police service
began to search for light duties to assign
to her. The board found it to be “clear
from the evidence that the chief was
genuinely engaged in finding work to
which Ms. Saunders could be assigned
in the office during her pregnancy....
The chief made good faith efforts to find
light duties.”

In a similar quest for light duties,
Saunders provided the chief with alist of
funciions she could perfornr in the
office. The list was provided to her by her
union.

The chief advised that all of the sug-
gestions described functions that were
already held by otherpeople and that he
did not have discretion to create a new

Accommodating a pregnant
employee in a manner
that would be “out of the
ordinary, awkward and
inconvenient” as well as
potentially dangerous to the
public, did not sufficiently
demonstrate undue hardship.

position (such authority lay with the
board of police commissioners). More-
over, the budget-making process tookat
least six months.

The chief told Saunders there were
simply no light duties available for her.
With no light duties available, Saunders
told the police service she would not be
returning to work after Dec. 17, 1999
(although her maternity leave would not
have begun until May 2000},

Until the date of her departure, for
approximately one month, Saunders
was assigned photocapy tasks fora large
investigation. After that she was given
general office duties, such as answering
the phone and taking statements. Nor-
mally, the chief’s secretary of the day
shift personnel performed these tasks.

Kentville's police service is a small
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utfit that consists of four platoons with
aree officers per platoon, The operation
{ the service is governed by the Nova
‘cotia Police Act, which stipulates a min-
mum of two officers ont duty at all times.
n his testirnony, the chief exptained that
he service's practice is to have three offi-
-ers on duty in a platoon.

The chief admitted that on occasion,

s a result of sick days, holidays and
-ourt dury, a two-person piatoon is tol-
srated for short periods of time. How-
wver, if the situation persists, problems
such as bad morale, gaps in service,
ncreased risk to platoon members and
ncreased tisk to the general public
qight oceur. In addition, having less
‘han three officers on duty in a platoon is
1 violation of the police service’s collec-
ttve agreement.

Nevertheless, the board held that,
since a two-person platoon was tolerated
in the past, it could have been rolerated
for the length of her pregrancy without

presenting undue hardship to the police
service. In addition, the board found that
the police service did not adequately
search for light duties despite its recog-
nition of “good faith efforrs.”

In coming to its conclusion the board
relied on decisions from the British
Columbia Human Rights Tribunal
(Sidhu v. Broadway Gallery) and the
Alberta Human Rights Board (Woo v,
Fort McMurray Catholic School Board of
Education) In Sidhu, a pregaant
employee of a tree nursery requested to
be kept away from chemicals applied to
trees. The erployer, who operated a very
smail workplace, offered to re-assign her
to a reduced part-time position in the
show gallery.

The tribunal held that, despite the
small workplace, the employer failed to
rake all reasonable steps 10 adequately
accommodate the employee short of
unidue hardship. Similarly, in Weo, where
an employee was terminated due 1o
"maternity reasons,” the board held that
accommodation short of undue hard-

ship could include inconvenience, dis-
ruption and expanse.

Accordingly, in an effort to uphold the
duty and ensure that employees are
properly and adegquately accommo-
dated, the point of undue hardship may
prove to be more ongrous to smaller
employers than larger firms.

This is as a result of the duty being
sustained to an egquivalent measute,
despite the relative size or financial
means of the employer. =
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