CONDOMINIUMS-GOOD FAITH AND FIDUCIARY DUTIES
by Colin P. Stevenson of Teplitsky, Colson and Stevenson & Associateso!

INTRODUCTION

The Ontario Court of Appea in Peel Condominium Corporation No. 505 et al. v. Cam-
Valley Homes Ltd. et al.?, confirmed that the general law of contract and real property must
be applied to condominiums, subject to terms of the Condominium Act, R.S.O. 1990,
c. C.26°. Indoing so, however, the court circumscribed prior attemptsto establish afiduciary
relationship between developers, on the one hand, and condominium unit holders and
corporations, ontheother hand. Finlayson J.A., writing for themagority, confirmed that there
isno “overarching”* fiduciary duty between the developer and the condominium purchaser,
just as there is none between a vendor and purchaser of more conventional real estate.

The Court of Appeal also considered the scope of the contractual duty of good faith as it
applies to condominium developers. The court confirmed that in the negotiation process
parties are not subject to any duty to bargain in good faith. The developer’s good faith
obligation islimited to carrying out the terms of the agreement which has been made and, in
particular, to delivering title in accordance with the terms of the contract.

Thisarticlewill analysetheissuesbeforethe court and their significance for condominium law
having regard to the new Condominium Act, S.O. 1998, c. 19.

THE FACTSIN CAM-VALLEY

The dispute arose as a result of a phased development in Mississauga (the Granite Gates
Community) which was concelved in 1987. The original developer, Cam-Valey
Developments Ltd., expected to build 750 residentia units in five different condominium
corporations over a number of years. The original project called for an outdoor recreation
area(ORA) consisting of four tennis courts, an outdoor pool and aputting green to servethe
five condominium corporations. Each condominium corporation was to have an interest in
the 2.4 acres on which the ORA was to be built. When the ORA was completed this land
was to be conveyed to the condominium corporations, either as a shared asset or asaunitin

! I would like to thank Tracey L. Hamilton, student-at-law, for her research assistance in writing
this paper.
2 Peel Condominium Corporation No. 505 v. Cam-Valley Homes Ltd. (1999), 28 R.P.R. (3d) 186

(Epstein J.), rev’d [2001] 53 O.R. (3d) 1 (Ont. C.A.). The author was counsel for the successful appellant
(developer) on the appeal [hereinafter Cam-Valley and Cam-Valley (Ont. C.A.)].

8 The Condominium Act, S.0. 1998, c. C.19 was not then in force and was not considered by the
court. The 1998 Act came into force on May 5, 2001 except for the subsection concerning annual meetings which
was proclaimed July 4, 2001.

4 Cam-Valley (Ont. C.A.), supra, note 2 at 16f.
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one of the corporations. All condominium corporations were to contribute pro rata to the
cost of the ORA and would be entitled to use the ORA.

The first phase, a high-rise residential tower comprising 164 units, was registered on
October 3, 1991 as Peel Condominium Corporation No. 447 (PCC 447). The rea estate
market deteriorated, however, inthe early 1990's and the devel oper changed its plansfor the
overal project. Intheoriginal disclosure statement for PCC 447 the devel oper had reserved
theright to changeits plansand noted that substantially lessthan 750 units might be built over
avery different time frame.®

In 1993 the original developer, under bank direction attributableto therecession, sold various
parcels of the project lands to different corporations. The overall scope of the project was
reduced to 440 units. One of the new developers was Cam-Valley Homes Limited (Cam-
Valley), not to be confused with the origina developer, Cam-Valley Developments Limited.
In 1993-1994 the new Cam-Valley marketed and sold 56 townhouses in close proximity to
PCC 447 and adjacent to the area where the ORA was to be built. These 56 townhouse
residential units were registered on October 3, 1995 by Cam-Valley as PCC 505. PCC 505
was the applicant in this law suit.

Aswith PCC 447's disclosure statement, PCC 505's (February 1993) disclosure statement
reserved to the declarant the right to modify the scope of the overall project and the right not
to build the ORA. The significant issue was whether the developer was entitled to build
residential units or to do anything on the ORA lands, if the ORA was not built.

In 1997 Cam-Valley had announced its intention to build up to 24 townhouses on part of the
ORA lands. PCC 505 objected and registered a caution under the Land Titles Act. By the
time of the Cam-Valley application in 1999 there were three registered condominium
corporations. PCC 447 PCC 489 and PCC 505. At the outset, PCC 489 abandoned any
possibleinterest inthe ORA. By thetime of the appeal in 2000 PCC 447 had also abandoned
any interest. It should be noted that the disclosure statements for later phases, which were
only being marketed during the course of the Cam-Valley litigation, did not even make
reference to an ORA asit had been abandoned by Cam-Valley at that point, even though the

5 PCC 447's disclosure statement expressly stated that:

(a)the declarant was under no obligation to complete any portion of the project, other than PCC 447's
high-rise;

(b)the ORA might never be constructed if certain terraced apartments, which were originally
contemplated as part of alater phase, were never constructed.

There was no dispute that the terraced apartments were never built and that there was no obligation to build them.
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origind documents given to purchasers in PCC 477 489 and 505 contemplated all
corporations sharing pro ratain the ORA.

After some negotiations Cam-Valley unilaterally removed the trees from the ORA landsin
anticipation of construction of the new homes. PCC 505immediately launched itsapplication
for adetermination that Cam-Valley held the subject landsin trust for PCC 505 and the other
condominium corporations comprising the overall project. The matter proceeded by way of
application. The question of damages for misrepresentation, whether statutory® or common
law, was put over for trial. The application was argued based on affidavits and transcripts of
examinations having regard primarily to the condominium documents.

SUMMARY OF THE COURTS CONCLUSIONS
The application judge’ found that:

@ prospective purchasers understood or ought to have understood that
recreationa facilities may not be built on the ORA land;

(b) there was no obligation to build the ORA;
(c) there was no obligation to transfer the ORA land unless the ORA was built.

Consequently, there was no common intention that the devel oper held theland in trust for the
condominium corporations.

The application judge a so found, however, that the purchasers had a reasonabl e expectation
that the ORA land would be left in its natural state if no recreational facilities were built.
Although it was never argued, Epstein J. granted a permanent injunction restraining Cam-
Valey from ever developing its lands.

In the Court of Appeal, Weiler J.A. concurred in overturning the lower court’ s decision but
for different reasons to those of the mgjority. Weiler JA. applied an expansive concept of
fiduciary duty, athough she had no choice but to accept the application judge’ s findings of
fact with the result that her commentsin thisregard are obiter dicta. Weiler JA. disagreed
with the lower court’s injunction remedy and found that damages would be a more
appropriate remedy if, at trial, the condominium owners or corporations could show that
Cam-Valley had breached its contractual duty of good faith.

6 Condominium Act, s. 133 (former s. 52).

! Cam-Valley, supra, note 2.
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The other judges in the Court of Appeal (Finlayson and Labrosse J.A.) rgected not only the
remedy but al so the application judge’ sanalysisof fiduciary duty asit applied to condominium
developers. Themajority concluded that the devel oper wasfreeto deal with the subject lands
asit saw fit, subject only to a contractual duty to complete the agreements of purchase and
sale in good faith. The developer was not generally subject to any fiduciary duty. The
developer’s obligation was to complete the agreement of purchase and sale strictly in
accordance with its terms.

Before analysing the Court of Appeal decision as it applies to fiduciary duties and the
contractual obligation of good faith, one other important fact must be noted. The
condominium corporations argued that the devel oper’ s use of the land should be constrained
by oral representations or by the parties’ course of conduct. The Court of Appeal, however,
found that, the claim for damages having been put over to trial, the partieswere restricted to
the express written representations in the disclosure statement, agreements of purchase and
sdeor related condominium documents (including budget statements, reciprocal agreements
and similar documents).

FIDUCIARY DUTY

Prior to Cam-Valey there had been a tendency to impose broad fiduciary duties on
condominium developers.® The principal basis was the Ontario Court of Appeal decisionin
York Condominium Corp. No. 167 et al. v. Newrey Holdings Ltd. et al.? In Newrey the court
had to determine the proper ownership of a janitor’'s suite as well as entitlement to the
proceeds of saleof certain parking spacesin the underground garage of this90 unit residential
condominium.

Galligan J. at trial concluded that registered title of this janitor’s suite (in the name of the
developer) could only be overcome by evidence of a common intention on the part of both
the unit owners and the developer that the janitor’s suite constituted part of the common
elements or otherwise belonged to the condominium corporation.’® The court reviewed the
dedlings between the parties and concluded the condominium corporation had not established
the requisite common intention.

8 See, for example: Frontenac Condominium Corp. No. 1 v. Joe Macciocchi and Sons Ltd. (1975),
11 O.R. (2d) 649; York Condominium Corp. No. 167 et al. v. Newrey Holdings Ltd. et al. (1981) 32 O.R. (2d) 458
(Ont. C.A.); Ceolaro v. York Humber Ltd. (1994), 37 R.P.R. (2d) 1 (Ont. Gen. Div.); Wellington Condominium
Corporation No. 61, v. Marilyn Drive Holdings Limited (1994), 20 O.R. (3d) 81 (Ont. Gen. Div.); and Middlesex
Condominium Corporation No. 87 v. 600 Talbot Sreet London Ltd. (1998), 37 O.R. (3d) 22 (Ont. C.A.); varied on
other grounds, (1998), 37 O.R. (3d) 1 (Ont. C.A.).

9 (1981), 32 O.R. (2d) 458 (Ont. C.A.), leave to appeal to the Supreme Court of Canada refused,
June 15, 1981 [hereinafter Newrey].

1o Newrey per Galligan J. at 460 applying Frontenac Condominium Corp. No. 1 v. Joe Macciocchi
and Sons Ltd. (1975), 11 O.R. (2d) 649.
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The Court of Appeal, however, took a hard look at the same evidence and, in particular, the
agreements of purchase and sale and plans filed with the municipality which described the
suite as “the janitor’ s suite” and reached the opposite conclusion.™

Wilson JA. first applied traditional principles of real estate law and stated:

“It seems to me that as soon as a unit purchaser enters into an agreement of
purchase and sale he becomesthe equitable owner of the unit and theinterests
appurtenant thereto even though the agreement cannot be closed until
registration of the declaration. By signing an agreement of purchase and sale
each unit purchaser acquiresin equity:

@ the unit described in his agreement of purchase and
sae

2 the right to the exclusive use and possession of one
parking space to be designated by the condominium
corporation;

(©)) the right to the exclusive use and possession of such
additional parking space as may be purchased by him
and designated by the condominium corporation.

In my view, the respondent developer could not, either before or after the
registration of the declaration, deal with any part of the common elements so
asto defeat the unit purchasers equitable interest in them.”*2

Wilson J A., however, then made another statement which introduced an expanded concept
of fiduciary duty into the law of vendor and purchaser as applied to condominiums:

“1 do not think the position of the owner-devel oper remains unchanged after
he startsto sell units. | think that at that point he has committed the character
of the project to that of condominium under the Act and declaration. | think
he has a so placed himself in afiduciary relationship to the unit purchasers not
only with respect to their units but also with respect to the interests
appurtenant thereto. He therefore holds the property in trust for the unit
purchasers, present and prospective, and for the condominium corporation
which will come into being upon registration of the declaration. | believe he

n The court noted that there was no dispute that the additional parking spaces formed part of the

common elements. Newrey, ibid., at 465.

2 Newrey, ibid., at 466.
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is under a duty to protect the interests of all unit owners, present and
prospective, and cannot put his own interests in conflict with theirs even
although he himself continues to be an owner aslong as any unitsremained
unsold.”*®* [Emphasis added.]

The Court of Appeal again concluded that the janitor’s suite could not be retained by the
devel oper and had to be transferred to the condominium corporation upon registration of the
declaration.

The Court of Appeal considered theseissuesin detail in 1998.%* The court noted that Newrey
“questioned” the extent to which the ordinary law of contract and real property applied to
condominium purchases.® The court in Talbot Street stated:

“To summarize, Frontenac and Newrey Holdings stand for the proposition
that with respect to the common elements the declarant isbound not to prefer
its interests over those of the group of unit owners. Where the reasonable
interpretation of the evidence isthat, notwithstanding the registered title, the
declarant intended a reasonable purchaser to believe or to justifiably assume
that the superintendent’s suite was a common element or an asset of the
corporation, the declarant will be required to convey the unit to the
corporation. If thisconstituted adeparture from established contract and real
property law, it was a departure required by the exigencies of condominium
ownership.”

It is submitted, however, that the ratio decidendi of the Newrey decision did not constitute
a departure from established principles, as none was necessary. Wilson JA. was writing,
however, beforetheintroduction of astatutory obligation to produce adiscl osure statement,*’
which may explain the breadth of her statements. Rosenberg JA. in Talbot Sreet and
Marilyn Drive obviously considered it was not unreasonabl e to apply fiduciary principlesto

B Newrey, ibid., at 467.

4 Wellington Condominium Corp. No. 61 v. Marilyn Drive Holdings Ltd. (1998), 37 O.R. (3d) 1
(Ont. C.A.) [hereinafter Wellington Condominium Corp.] and Middlesex Condominium Corp. No. 87 v. 600 Talbot
Street London Ltd. 1998, 37 O.R. (3d) 22 (Ont. C.A.) [hereinafter Middlesex Condominium Corp.].

5 Middlesex Condominium Corp., ibid., at 34(e).
16 Ibid., at 34 and 35.
v The original Act was enacted in 1967 (S.O. ¢.12). The disclosure statement was introduced in

1974. The Act was replaced by the Condominium Act, 1978, S.O. c. 84. It was the replacement version, as
amended, which wasin force at the time of the Cam-Valley decision. The history of the Act is disclosed in detail
in Abdool v. Somerset Place Developments of Georgetown Ltd. (1992), 96 D.L.R. (4™) at 459-461.
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condominium devel opers, although the court did not haveto consider these principlesdirectly
having regard to the facts of these cases.

THE NEW APPROACH

In hindsight it might have been better for the court in Newrey ssmply to have said that
ordinary principlesof contract and real property continueto apply, albeit in conjunction with
the express provisions of the Condominium Act. The latter approach has now been
confirmed by themagjority in Cam-Valley. Evenif Wilson J.A. had been attempting to expand
the law in 1981 Finlayson J.A. has now stated that:

“However to the extent that Wilson J.A.’s statement can be read along with
her earlier statements in Newrey to hold that the developer isin afiduciary
relationship with prospective unit holders, this position is unsupported by the
genera law and is contradicted by recent decisions. see Smone v. Daley
(1999), 170 D.L.R. (4™ 215 (Ont. C.A.); and see generally Martel Building
Ltd. v. Canada, 2000 S.C.C. 60.”*®

The law has now been succinctly stated as follows:

“The developer does not hold the condominium property in trust for the
purchaser of the unit, it holds thetitle to the unit in trust for the prospective
purchaser who has executed an agreement of purchase and sale to purchase
a unit. The developer’s good faith obligation, or duty, is to carry out the
terms of the agreement and deliver whatever title the contract between the
parties cals for. This obligation or duty is circumscribed by the
documentation required by the Condominium Act. The purchaser, for hisor
her part, has an equitable interest in the unit by virtue of the agreement that
is signed; an equitable interest that equity will enforce by specific
performance. However, thereis no overarching fiduciary duty arising out of
the relationship of avendor and purchaser as such.”*°

It is submitted this approach is consistent with the ratio decidendi in the significant casesin
this area. In Talbot Street the court ordered specific performance of the agreements of
purchase and sale because the condominium documents (which included a disclosure
statement) evidenced an intention that the superintendent’ s unit wasto be acommon element
or an asset of the corporation. Consequently, the devel oper was ordered to convey the unit

18 Cam-Valley (Ont. C.A.), per Finlayson J.A. at 14.

» Cam-Valley (Ont. C.A.), per Finlayson JA. at 16
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and its appurtenant parking space to the corporation to be held as an asset, i.e., specific
performance of the terms of the express agreement was granted.?

The court applied an objective test to interpret the condominium documents to identify the
true agreement between the parties.?® Thisis unchanged by Cam-Valley.

In Wellington Condominium Corporation No. 61 v. Marilyn Drive, the issue had been
whether a superintendent’s suite was owned by the developer or the condominium
corporation. At first instance the trial judge concluded:

(a)there was no common intention that the superintendent’s suite was a common
element or otherwise an asset owned by the corporation free of charge;

(b)thedevel oper ought, however, to havedisclosed thepossibility that the corporation
could acquire the subject unit from the developer at its fair market value of approximately
$125,000.00 (smilar to Epstein J.’s conclusion at first instance in Cam-Valley that the
developer must disclose in clear, unambiguous terms that the adjacent lands might be
developed for residentia purposes);

(c)the corporation had failed to prove either that it suffered any damages as a result
of the material omission or, if it did, the amount of those damages.??

The Court of Appeal, in Marilyn Drive, concluded that the trial judge erred in:

@ finding that the devel oper’ sfailure to disclose the possibility that it would sell
the unit to the condominium corporation was a material omission; and,

(b) falling to conclude that the developer was liable for damages pursuant to
s. 52(5) asaresult of adifferent material omission ; namely, theomissionfrom
the budget statement® of any reference to the expenses associated with
providing accommodation for the resident superintendent.?*

Thus, the developer was not liable for omitting to disclose that the corporation might have
to purchase the superintendent’ s unit from the developer.

2 Middlesex Condominium Corp., supra, note 14 at 39(c).

a Ibid., at 35(h).

z Wellington Condominium Corp., supra, note 14.

= Budget statement as mandated by former s. 52(7), now s. 72(3)(q).

2 Wellington Condominium Corp., supra, 14 at 16.
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This brings us back to Cam-Valley. If the developer in Marilyn Drive was not liable for
omitting to disclose the corporation might have to purchase the superintendent’ s unit from
the developer, Cam-Valley should not be liable for omitting to disclose that its land might be
used to construct townhousesif the ORA was not built. Thiswasnot expressly stated by any
of the judges.

Obvioudy, if the developer expressly reserved the right to develop the lands for residential
purposes it should be free to pursue such a project. The mgority in the Court of Apped
found that there was such an express reservation, although Epstein J.’s analysis to the
contrary is compelling.

Arguably, neither the PCC 505 disclosure statement nor any of the other applicabledisclosure
statements said what would be done with the land earmarked for the ORA if the ORA was
not constructed. If so, was the devel oper still free to deal with thisland asit saw fit, subject
only to any planning constraints? Alternatively, wasthisland sterilized, to beleft initsnatural
state if the ORA did not proceed? A central question which was not directly addressed by
any court was whether a developer which sets out in the disclosure statement one potential
use for lands adjacent to the condominium project (the ORA) must expressly identify all
potential usesfor those lands (e.g., residential development), or isthe devel oper’ sownership
sufficient to reserve al possible alternative uses?

It is submitted that the latter istrue and in the absence of an express commitment to transfer
land or unitsto the condominium corporation the registered owner should befreeto deal with
itsown land as it seesfit.

In Cam-Valley the application judge had found that the declarant did not intend the
purchasersto believe the ORA would inevitably be built or that the lands would be conveyed
in any event. Based on the prior case law all judges agreed that specific performance could
not be ordered in the absence of acommon intention that the condominiums should own the
land if the ORA was not built.

In the Court of Appea Weller JA., however, attempted to make hay from another finding by
the application judge to the effect that Cam-Valley:

“. .. never intended a reasonable purchaser to conclude that it planned to
develop the ORA lands for use other than as a recreation facility” >

Weller JA. took this finding of an absence of intention on the part of the developer to
support a “reasonable expectation” on the part of a purchaser that the lands would be left

= Cam-Valley (Ont. C.A.), supra, note 2 at 26, Weiler J.A. quoting Epstein J.
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undeveloped if the ORA was not built.® It is submitted this extrapol ation was unreasonable,
inconsistent with Marilyn Drive and inconsistent with general principlesof contract and real
estatelaw. Inthe absence of areasonable expectation that the lands would be transferred the
condominium corporation had no cause for complaint.

It is submitted the only coherent theory that might have been applied in favour of the
condominium corporation was either:

(a)there was a common intention to transfer the subject lands even if the ORA was
not built; or

(b)the partiesintended the lands would not be used for any purpose other than as an
ORA, in which case specific performance could be granted to enforce arestrictive covenant,
if al the congtituent elements for a restrictive covenant were present.

The application judge did not refer to the possibility of arestrictive covenant, nor did Weiler
J.A. who considered liability for breach of contract (based on the requirement to perform the
contract in good faith) but rejected the remedy of an injunction in favour of a claim for
damages only.

A permanent injunction was clearly not an appropriate remedy. A permanent injunction does
not run with the land, unlike arestrictive covenant. The inappropriateness of the injunction
isillustrated by the redlity that the developer could have sold the land to a third party who
would have been free to develop the land for residential purposes.®”’

Epstein J. held that the developer was not subject to a fiduciary duty.?® Weiler J.A.,
however, not only contemplated imposing a fiduciary obligation on the developer
but even broadened its scope, compared to prior case law. Although unable to
avoid the application judge’s finding that there was no fiduciary relationship in the
circumstances of this case?® Weiler J.A. not only disagreed with the majority in the
court of Appeal, but concluded that a full blown fiduciary relationship between a
developer and a condominium corporation was readily conceivable:

% Ibid., at 26 per Weiler JA.

& A.G. v. Birmingham Tame and Rea Drainage Board, [1881] 17 Ch. D. 685 (C.A.) per
Jessel, M.R. Inany event, an injunction is not the appropriate remedy where a contract is ambiguous, Kidston v.
Serling & Pitcairn Ltd., [1920] 61 S.C.R. 193.

= Cam-Valley, supra, note 2 at 200 and 201.

» Cam-Valley (Ont. C.A.), supra, note 2 per Weiler JA. at paras. 78, 79 and 86.



-11-

“Whether or not a fiduciary duty exists is a question of fact:
Hodgkinson; Lac Minerals v. International Corona Resources Ltd.,
[1989] 2 S.C.C. 574 at 648. Factors in the evidence that would
support the imposition of a fiduciary duty on the Developer not to
prefer its interests over those of the unit holders at this stage include:

(1) the fact that the Developer had a discretion whether or
not to build recreational facilities on the ORA;

(2) the Developer exercised power and control over the
ORA;

(3) PCC 505 unit holders were obliged to rely on the
Developer’s discretion respecting the ORA after they
purchased their units;

(4) the credence and reliance the unit holders were likely
to give the Disclosure Statement combined with what
they were told at the time of purchase; and

(5) the Developer possessed information concerning the
future development of the project not readily accessible
to the PCC 505 purchasers.”

It isimplicit in Weiler JA.’ s reasons that she would have been more than ready to impose a
fiduciary duty onthedevel oper but for the application judge’ sdetermination that no such duty
was owed inthiscase.® Asset out above, Weiler J.A., relied on five particular facts. These
will be considered in turn:

1.The developer had a discretion whether or not to build recreation facilities on the ORA.
The existence of adiscretion per se cannot create a fiduciary duty, otherwise every
contractual option, statutory power, prosecutorial discretion or similar situation
would form the basis for a fiduciary relationship. Nonetheless, it is obvioudly a
constituent element of any fiduciary duty.*

2.The developer exercised power and control over the ORA.

%0 Ibid., at para. 85 per Weiler JA.
8 Ibid., at para. 85 per Weiler JA.

2 Framev. Smith, [1987] 2 S.C.R. 99.
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This point appears to add nothing to thefirst point. If the point is that the devel oper
was the registered owner of the lands this hardly is a factor in imposing a fiduciary
relationship in the absence of a common intention to transfer the lands.

3.PCC 505 unit holders were obliged to rely on the developer’ s discretion respecting the
ORA after they purchased their units.

It cannot matter whether the discretion existed before or after completion of the
purchase. Whileafiduciary relationship could arise after completion of the purchase
when it did not previously exist the timing of its appearance does not distinguish a
fiduciary duty from, say, a “mere” contractual duty. While the timing of this
disclosure can berelevant for somelimited purposes, e.g., to determine whether there
isaclaim for rescission or only for damages, the real question must be whether there
isany basisfor liability. The timing of disclosure by itself cannot create a fiduciary
obligation.

4.The credence and reliance the unit holders were likely to give the disclosure statement
combined with what they were told at the time of purchase.

The Act required a disclosure statement. The Act did not and does not impose a
fiduciary duty on the developer when drafting this document. The Act givesvarious
remediesfor breach of adisclosure statement. What the unit holdersweretold at the
time of purchase may give rise to various remedies but the document by itself does
not generate a particular vulnerability or evidence the necessary reliance. It is
submitted that ajudge will have to identify unusual featuresin a particular situation
to establish the combination of the requisite degree of vulnerability and reliance to
support afinding of afiduciary relationship. The requisite degreeisnot found in the
smple fact of a condominium transaction (per Finlayson J.A.) and representations
cannot create and are separate and distinct from vulnerability or reliance.®

5.The devel oper possessed information concer ning the futur e devel opment of the project not
readily accessible to the PCC 505 purchasers.

The Act requires certain material information be put in the disclosure statement.
Material non-disclosure or positive misrepresentation gives rise to various remedies.
Opyposing partiesin contractual negotiationsor during theimplementation of contracts

s It should be noted that the question of whether oral representations or a course of conduct
between the parties can constitute evidence of the parties’ agreement should aso be determined in accordance with
standard principles of contract and real estate law. Thus, the question of the admissibility of such evidence will
depend on whether the condominium documents, including the agreement of purchase and sale, contain “entire
agreement” clauses, the terms of such clauses as well as the application of the parol evidence rule, the Statute of
Frauds and any other applicable rule, doctrine or principle.
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amost always have different degrees of accessto materia information. Weiler JA.'s
pointinCam-Valley cannot bethat the devel oper had extrainformation—which did not
help it foresee the economic downturn—but that the developer had a discretion with
respect to the development of the ORA and that it abused that discretion. What is
missing from Weller JA.'s analysisis the basis of the vulnerability or other factors
which would make the devel oper’ s conduct a breach of afiduciary duty and not just
a breach of a contractual duty of good faith implementation of the agreements.

THE BASISFOR A FIDUCIARY OBLIGATION

As pointed out by Finlayson JA., there is nothing innate in the relationship between a
developer and a condominium purchaser which evidences a fiduciary relationship (such as
exists between a solicitor and client, principa and agent or trustee and beneficiary). To the
contrary, the relationship is obvioudly an adversarial one between arm’ s length parties.

The Condominium Act could have imposed a fiduciary duty on developers to act in the
utmost good faith towards purchasersor to subjugatetheir intereststo those of the purchasers
inall or variousrespects. Thelegislature did not do so, except to the extent the Act imposes
various limited fiduciary obligations on devel opers such as holding deposit moniesin trust.>*

While both the application judge and Weller J.A., referred only to the consumer protection
objectives of the Act® the mgjority in the Court of Appeal adopted a broader approach to
interpreting the Act. Finlayson JA. stated:

“...thetria judge' s emphasis on the Condominium Act as having ‘ consumer
protection objectives does not reflect the balance that this court has said
exists between that goal and the commercial redlities of the condominium
industry. The basis of the relationship is set out more accurately by Robins
J.A. for thiscourt in Abdool v. Somer set Place Devel opments of Geor getown
Ltd. (1992), 10 O.R. (3d) 120. He held on behalf of the court at p. 145:

While | may generaly agree with the learned judge' s critique
of the legidation, | am unable to accept his approach to the
current disclosurerequirements. Inmy respectful opinion, this
approach fails to construe s. 52 in a manner that properly
bal ances consumer protection and the commercial redlities of
the condominium industry and, if adopted, would require a

i See, for example, ss. 78, 80 and 81 of the 1998 Condominium Act regarding trust monies.

% Cam-Valley, supra, note 2 at 203 per Epstein J. and Cam-Valley (Ont. C.A.), supra, note 2 at 13-
16 per Finlayson JA.



-14-

disclosure document incompatible with the underlying aim of
the section.”*

The fact that the Act imposed disclosure requirements® and did not impose fiduciary duties
of the kind contemplated by Weiler J.A.* should suggest that the opportunities for imposing
afiduciary duty on adeveloper are few and far between.

In Hodgkinson v. Smms* LaForest J., discussed two types of fiduciary relationships. The
first category is reationships which are innately fiduciary such as the solicitor-client
relationship. The second category is fiduciary relationships arising “as a matter of fact out
of the specific circumstances of that particular relationship”.*

AsFinlayson JA. noted in Cam-Valley, there is noting innate in the relationship between a
developer and a condominium purchaser which gives rise to a fiduciary relationship.
Consequently, the existence of afiduciary relationship must arise only from the peculiar facts
of any particular case. Itissubmitted that having regard to Hodgkinson** adevel oper should
only be liable to a condominium purchaser or corporation where the facts establish at least
that thelatter is“ peculiarly vulnerable’*? and in aposition of “total reliance” onthedeveloper.

The point ultimately is that, as a genera proposition, a condominium purchaser is not
peculiarly vulnerable or totally reliant on the developer. The purchaser can retain a solicitor
to review all material documents. The purchaser can review the status of the project with the
municipality and all other regulatory authorities. The degree of vulnerability and even which
party isvulnerable will vary according to the economic circumstances of the parties and the
stage of the economic cycle. For example, one of the PCC 505 unit holders was a former
director of amajor chartered bank, presumably with significant assets. Another wasaworld-

% Cam-Valley (Ont. C.A.), per Finlayson J.A. at 13, para. 34.

& In particular, the disclosure statement in s. 52(6) (now s. 72(1)), budget statements s. 52(7) (now
S. 72(6)) and corollary remedies such as damages for misleading statements s. 52(5) (now s. 72(3)(q)) and the right
of rescission s. 52(2) (now s. 73).

% To similar effect see also articles such as T. Rotenberg, Fading and Fudging the Fiduciary Duty,
28 R.P.R. (3d) 207.

% [1994], 3S.C.R. 377, 177 D.L.R. (4™) 161 [hereinafter Hodgkinson].
40 Ibid., D.L.R. (4"), at 176-177.
a See also Frame v. Smith and Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2

S.C.R. 574,61 D.L.R. (4™ 14.

42 Hodgkinson, supra, note 39, D.L.R. (4", at 218-219.
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renowned architect. The original developer, Cam-Valley Homes, became insolvent and was
obliged by the banks to transfer its assets in a“soft” receivership. Who were the vulnerable
parties in these circumstances? If a purchaser is unwilling to pay a solicitor to read al the
documentsin detail why should the devel oper be said to be taking improper advantage of the
situation?

Thisisnot to say that afiduciary duty may never arise between acondominium purchaser and
adeveloper. Itishoped, however, that the majority decision in Cam-Valley* will reducethe
inclination to find fiduciary duties lurking in every corner of a condominium development.

THE DUTY OF GOOD FAITH (CONTRACTUAL, NOT FIDUCIARY)
The application judge stated:

“The purchaser is entitled to expect that the developer, in recording the
agreements of the partiesin terms of al of the reasonable expectations, does
so with regard to serving the interest not just of the developer but of the
purchaser as well.”*

However, as Finlayson J.A. pointed out there is a need:

“To draw a bright line between the status of the respective developer and
purchaser prior to executing abinding agreement of purchase and sale and the
obligation of the contracting parties to complete the closing of the sale in
good faith.”*

Finlayson JA. madeit clear that it iswrong to suggest that the devel oper has an obligation
to incorporate the purchaser’ s “reasonabl e expectations” into the disclosure documents or,
for that matter, the closing documents. As ageneral proposition there is no duty to bargain
or negotiate in good faith*—as opposed to carrying out the terms of the agreement and
delivering title, to the extent required by the contract, in good faith.

It is submitted there is nothing startling in denying a duty to negotiate in good faith but
confirming the contractual, but not the fiduciary, duty to complete an executory contract in

4 Together with the analysis of the Court of Appea in Smone v. Daley (1999), 43 O.R. (3d) 511
(Ont. C.A.) and the Supreme Court of Canada’s analysisin Martel Building Ltd. v. Canada, [2000] S.C.C. 60.

“ Cam-Valley, supra, note 2 at 203, para. 57 per Epstein J.

“5 Cam-Valley (Ont. C.A.), supra, note 2 at 14, para. 38.

6 See cases cited by Finlayson J.A. at 40 and, in particular, Martel Building Ltd., supra, at p. 24.

See also EdperBrascan Corp. v. 117373 Canada Ltd. (2000), 50 O.R. (3d) 425 (S.C.J.).
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good faith. Inthisthereis no rea difference between Finlayson JA. and Weller JA. Itis
unlikely that Finlayson J.A. would dispute Weller, JA.’ s statement:

“. .. | would nevertheless uphold Epstein J.’s imposition of a duty of good
faith on the developer. The imposition of a duty of good faith obliges the
devel oper to exercise its ownership rights with respect to the ORA land with
candour and in areasonable manner taking into consideration the interests of
the PCC 505 condominium owners in having the land left in its natural
state.”

This statement is uncontentious so long as Weller J.A. wasreferring to acontractual duty of
good faith and not afiduciary duty of good faith. Cam-Valley always acknowledged that it
undertook in its original disclosure statements to provide certain recreational amenities,
although it reserved the right not to do so. The developer could not arbitrarily and
capriciously exerciseitsdiscretionto abandonthe ORA and substituteresidential townhouses,
even though the lands belonged to the devel oper.

The developer, in exercising its undoubted discretion, ought to be able to have regard to
considerations such as:

(a)the concerns of the other existing condominium corporations (which disliked the
proposed facilities because of their maintenance costs);

(b)the response from potentia purchasersin the condominium corporation still to be
developed (who were not supportive of the proposed amenities for similar reasons);

(c)athough the developer abandoned the original concept of the ORA, it offered
certain dternative facilities to PCC 505 pro rata according to their share of the project (56
units out of the originally anticipated 750 units).

It should also be remembered that the remaining phases of the project were now under the
control of different corporations as a result of the economic downturn and the original
developer’ s“ soft” receivership. A significant factor would have been whether this devel oper
controlled the entire project and the scope of the ORA.

Furthermore, condominium owners and condominium corporations must themselves also be
subject to acontractual duty of good faith. Cam-Valley raised theissuethat the ownersacted
in bad faith when:

@ they registered a caution against the lands;

d Cam-Valley (Ont. C.A.), supra, note 2 at 19 and 20, para. 56.
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(b) did not commence proceedings for two years;

(c) admitted they did not want the recreational amenities and really wanted the
lands preserved in their natural state;

(d) initiated the application only when pre-development commenced so as to
frustrate the developer’ s plans to build 20 townhouses.

The question of whether any of the parties breached their contractual duty of good faith
would have been determined at trial. Thiswill never be answered as the matter has now been
settled. The Court of Appedal’s decision in Cam-Valley concerning the contractual duty of
good faith was unanimous and relatively uncontentious. The court confirmed that no such
duty existed in the pre-contractual, negotiating stage but the parties to a contract must
implement its terms in good faith, athough the scope of that duty was not explored due to
the bifurcated nature of the proceeding.

NEW ACT

The new Act does not create any new fiduciary duties. The amendments with respect to the
disclosure statement® do not detract the reasons of the Court of Appeal in Cam-Valley.
Nonetheless, the balance between the rights of developers and unit owners has been
cons derably modified by the new oppression remedy sectioninthe 1998 Act which provides:

135(1) An owner, a corporation, a declarant or a mortgagee of a unit may
make an application to the Superior Court of Justice for an order
under this section.

135(2) On an application, if the court determines that the conduct of an
owner, a corporation, a declarant or a mortgagee of a unit is or
threatens to be oppressive or unfairly prejudicial to the applicant or
unfairly disregards the interests of the applicant it may make an order
to rectify the matter.

135(3) On an application, the judge may make any order the judge deems
proper including,

@ an order prohibiting the conduct referred to in the
application; and,

(b) an order requiring the payment of compensation.

8 Condominium Act, 1998, ss. 72-74, 113, 143, 147, 161 and 169.
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This section does not just apply to the administration of the condominium corporation.
Developers are clearly covered. It is submitted that the analysis in Cam-Valley will be
relevant to the orders to be granted by judges on any oppression remedy applications. Itis
readily apparent, however, that even though a developer may not be subject to a fiduciary
duty, a judge sympathetic to condominium purchasers may avail of this section to grant
injunctions or other relief which would otherwise be unsupportable. It is certainly arguable
that Epstein J’s original injunction might have been sustainable under s. 135. It isto be
hoped that in applying this section the court will have regard, in particular, to the Court of
Apped’s direction that the Act (which should encompass the new Act), is supposed to
ba ance the consumer protection interests of purchasers with the commercial redlities of the
condominium industry.

CONCLUSION

The Cam-Valley decision addslittle to the concept of the contractual duty of good faith. The
court confirmed the traditional view that the parties are subject to acontractual duty of good
faith in the performance of existing contracts and are not subject to any duty of good faith
when negotiating a contract.

Themajority also confirmed that the Condominium Act must beinterpreted having regard not
just to the policy of consumer protection but also having regard to the interests of the
development industry. Finally, the court confirmed that devel opers generally do not owe any
fiduciary duty to condominium purchasers or corporations, whether prior to or after the
contract has been concluded.

It is submitted that the circumstances under which any condominium developer is found to
be subject to afiduciary duty should be rare:

(ad)asgenerad principlesof real estate or contract law do not imposeany “ overarching”
fiduciary duty;

(b)having regard to the innate adversarial nature of the relationship between these
parties, and

(c)considering the lack of any reasonable basis upon which to establish a sufficient
degree of combined vulnerability and reliance in most circumstances.

The Act has not imposed any general concept of the fiduciary duty on developers nor has it
imposed anything akin to the concept of “utmost good faith”, as, for example, in the
Insurance Act®. It remainsto be seen, however, whether the oppression remedy in the new

@ Insurance Act, R.S.0. 1990, c. |.-8, s. 393.
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CondominiumAct will provideagenera judicial discretion which may beinterpreted by some
judges as ameans to avoid the intellectual rigour of the Cam-Valley decision.




